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A  PROPOSAL  TO  DEAL  MORE  EFFECTIVELY  WITH 
CERTAIN  DOMESTIC  ASSAULT  CASES  IN 
METRO  NORTH 

Since  the  early  1980’s,  following  "enlightenment"  by  various  social  scientists*,  successive 
Attorneys  General  in  Ontario  have  recognized  spousal/partner  assault  to  be  a  prevalent  and 
serious  social  problem.  The  Crown  Policy  Manual  directs  that  all  such  assaults  "shall  be 
prosecuted  with  vigor".  Such  assaults  are  appropriately  characterized  as  serious  crimes  and  they 
are  now  generally  prosecuted  along  with  robberies,  sexual  assaults  and  other  crimes  of  violence 
in  the  regular  criminal  courts;  previously,  they  were  often  presented  in  the  Family  Division  of 
the  Provincial  Court.  Concommitent  with  the  aggressive  approach  which  developed  among 
prosecutors,  a  corresponding  "no  tolerance"  attitude  was  instituted  for  police. 

The  criminal  courts  in  Metro  North  have  now  had  more  than  a  decade  of  experience  with 
prosecutions  of  partner  assault  cases  since  the  enunciation  of  the  prosecution  policy  noted  above. 
Police  in  Metro  North  are  laying  appropriate  charges  and  are  bringing  abusers  to  court  in  great 
numbers  (see  the  attached  statistics).  The  prosecutors,  as  directed,  diligently  pursue  the 
prosecution  and  seek  deterrent  sentences  when  convictions  occur.  This  is  the  traditional 
approach,  the  same  approach  taken  in  all  prosecutions  involving  serious  violence.  It  is  clear  that 
domestic  violence  cases  should  continue  to  be  prosecuted  with  vigor;  lamentably,  however,  it 
is  also  clear  that  our  justice  system  does  not  deal  effectively  with  many  of  the  domestic  assault 
cases  with  which  it  is  presented.  In  many  instances,  the  victims,  the  accused,  the  prosecutor, 
the  defence  counsel  and  the  judge  all  go  away  dissatisfied  and  frustrated.  It  is 


*see  the  references  in  the  Crown  Policy  Manual  (the  "Jaffe"  papers). 
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respectfully  submitted  that  the  undesirable  result  occurs,  at  least  in  part,  because  the  traditional 
approach  taken  by  the  prosecutors  and  other  participants  in  the  cases  is  not  necessarily 
appropriate  to  ail  domestic  assault  cases.  There  is  inadequate  recognition  of  the  unique  elements 
of  a  domestic  assault  case,  elements  which  clearly  distinguish  domestic  cases  from  other  cases. 

A  brief  look  at  two  particular  cases  (based  on  actual  occurrences)  may  illustrate  the 
problem.  In  the  first  case,  "  Black"  becomes  angry  at  his  wife  who  comes  into  the  home  at  2:00 
A.M.  She  has  said  that  she  was  going  out  to  play  bingo,  but  Black  feels  that  she  may  be  having 
an  affair.  He  has  been  home,  alone,  drinking  beer  and  demands  an  explanation  from  his  wife 
as  to  her  lateness.  No  matter  what  she  says,  he  calls  her  a  liar  and  punches  her  in  the  eye, 
causing  a  "shiner".  He  has  done  this  before  ,  and  she  flees  the  apartment,  expecting  (correctly) 
that  he  is  not  finished  with  her.  She  calls  the  police  and  "Black"  is  arrested. 

In  the  second  case,  "Gray"  has  been  out  during  the  evening  taking  a  language  course. 
He  is  unemployed  and  feels  that  this  is  because  his  physiotherapist  credentials  obtained  outside 
of  Canada  are  not  accepted  and  his  English  is  not  fluent.  He  becomes  enraged  when  his  wife, 
who  has  been  home  all  day  with  three  young  children,  mentions  that  their  neighbours  are  going 
to  Florida  and  comments  that  she  wished  that  they  could  also  get  away.  He  yells  at  her  that  he 
is  doing  the  best  he  can,  but  matters  escalate  to  the  point  where  he  slaps  her.  He  has  never  done 
this  before.  She  is  shocked  and  she  screams.  The  neighbours  call  the  police  and  "Gray"  is 


arrested. 
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Both  Black  and  Gray  have  committed  serious  criminal  offenses.  It  was  appropriate  for 
the  police  to  intervene  and  it  was  appropriate  to  charge  both  Black  and  Gray  with  assault.  Both 
have  bail  hearings  and  are  released  on  orders  which  prohibit  contact  with  their  spouses  and 
which  require  that  the  accused  stay  a  fixed  distance  from  their  spouses.  The  cases  are  adjourned 
one  week  so  that  the  accused  can  obtain  counsel  and  set  trial  dates. 

From  that  point  in  the  process,  the  cases  diverge.  Seven  months  after  the  punch  to  the 
eye,  Black  is  tried,  convicted  and  sent  to  jail,  thanks  in  part  to  the  testimony  of  Mrs.  Black,  who 
now  lives  in  Hamilton  with  a  new  man.  Gray  is  never  tried.  Mrs.  Gray,  fearing  that  her 
husband  will  become  even  more  severely  depressed  (after  being  forced  to  live  in  Scarborough 
in  his  nephew’s  basement)  decides  that  she  is  not  sure  about  what  happened  that  evening  before 
the  police  came.  She  says  that  her  husband  may  have  slapped  her  gently  to  calm  her  down  after 
she  became  hysterical.  She  says  that  she  didn’t  want  the  police  involved  and  that  she  and  her 
husband  simply  want  to  get  on  with  their  lives.  Mrs.  Gray  tells  the  prosecutor  before  court,  that 
she  will  refuse  to  say  what  happened  (even  if  she  could  remember)  and  that  if  the  prosecutor 
continues  to  demand  that  she  stay  at  court  to  give  evidence  she  will  flee  or  cause  such  a  scene 
that  everyone  will  see  that  she  is  really  the  guilty  party.  She  also  says  that  she  will  never  call 
the  police  even  if  her  husband  slaps  her  because  she  and  the  children  can’t  stand  to  live  without 
him.  The  police  and  the  courts,  she  says,  only  make  matters  worse.  Reluctantly,  the  prosecutor 
offers  no  evidence  and  Gray  walks  away  from  the  courtroom.  He  joins  his  spouse  outside  and 
they  go  home.  They  no  longer  have  to  arrange  a  secret  rendezvous  or  fear  that  the  police  will 
find  him  "visiting"  her. 
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The  criminal  Justice  system  has  not  served  the  Gray  family  well.  This  is  not  because  the 
prosecutor  lacked  tenacity,  and  not  because  the  present  law  assisting  prosecutors  with  reluctant 
witnesses  is  inadequate.  The  problem  is  more  fundamental  than  that.  Our  criminal  process 
assumes  that  the  complainant  and  accused  are  prepared  to  be  adversarial  to  some  extent,  or  at 
least  indifferent  even  if  they  are  not  blatantly  hostile  or  acrimonious  by  the  date  of  trial.  The 
rules  of  criminal  procedure  and  evidence  are  simply  not  well  suited  to  a  conflict  between  people 
who  are  emotionally  and  financially  dependant  upon  each  other;  people  who  share  the 
responsibilities  of  raising  children,  and  who  have  a  continuing  commitment  and  investment  in 
each  other;  people  who  are  in  love  and  who  are  looking  to  the  future.  Forcing  such  people  to 
be  adversaries  in  order  to  complete  the  criminal  process  can  be  unnecessarily  destructive  of 
family  units  and  can  generate  scorn  in  regard  to  the  adminstration  of  justice.  There  is  a  need  for 
a  fresh  approach  to  certain  cases.  This  proposal  is  the  outline  for  a  pilot  project  to  help  us  deal 
more  effectively  with  those  cases  in  Metro  North. 

There  are  many  shortcomings  in  the  present  process,  only  a  few  of  which  are  revealed 
by  cases  such  as  that  of  GRAY.  Some  flaws  are  perhaps  temporary  and  are  perhaps  peculiar 
to  the  circumstances  existant  in  Metro  North;  others  are  more  universal.  Classification  or 
categorization  of  those  flaws  is  probably  not  essential  in  order  to  begin  to  address  them,  but  it 
may  be  useful  to  attempt  to  list  certain  of  them: 

(1)  There  is  presently  little  or  no  contact  between  the  victim  and  anyone  at  the  courts 
or  Crown  Attorney’s  office  prior  to  the  trial  date  -  little  information  is  given  or  received. 
Generally,  the  victims  are  treated  the  same  as  witnesses  in  many  other  cases:  after  the  initial 
statement  is  taken,  they  are  only  contacted  (often  by  mail)  to  come  to  trial. 
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(2)  Victims  are  not  directly  informed  of  conditions  of  bail  and  no  clear  opportunity 
is  offered  to  "tighten"  or  loosen"  release  orders. 

(3)  The  time  between  arrest  and  trial  (or  guilty  plea)  is  often  unnecessarily  long.  This 
can  be  harmful  or  destructive  to  some  family  units  that  are  viable.  The  delay  can  create  unfair 
hardship  for  the  victim  if  she  is  anxious  to  rebuild  or  continue  a  relationship  with  the  accused. 

[  As  an  aside,  it  should  be  noted  that  every  proposal  dealing  with  the  court  process  in 
Metro  North  must  accommodate  a  number  of  realities: 


(1)  No  funding  is  available; 

(2)  Prosecutorial  and  judicial  resources  are  functioning  at  (or  beyond)  full 
capacity; 

(3)  There  are  no  court-related  victim/witness  resources  in  place  at  the  courts; 

(4)  Interpretation  services  are  necessary  for  many  accused  persons  and 
witnesses  and  to  the  extent  that  these  services  are  available,  they  are 
usually  available  only  in  the  courthouse,  and  only  during  business  hours. 


Accordingly,  to  be  viable,  proposals  must  not  significantly  increase  the  amount  of  time 
required  of  prosecutors  and  judges  to  deal  with  cases.  Any  new  process  or  facilities  will 
probably  have  to  be  located  at  the  court  building  and  operate  during  business  hours.  Any  new 
physical  resources  will  probably  have  to  be  donated  and  new  personnel  will  have  to  be 
volunteered.  Hopefully,  this  proposal  recognizes  these  factors.] 
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Scope  of  the  Proposed  Pilot  Project 

Inclusion  in  the  proposed  project  will  be  limited  to  cases  meeting  these  criteria: 

(1)  the  accused  has  no  prior  arrests  for  domestic  assaults  or  threats; 

(2)  the  victim  did  not  receive  significant  injuries; 

(3)  both  the  accused  and  the  complainant  desire  to  continue  their  relationship;  and 

(4)  there  are  sufficient  mediadon/counselling  services  (referred  to  below)  available 
to  accommodate  the  case  i.e.  even  if  otherwise  eligible,  cases  will  not  be  included 
if  the  process  as  developed  is  at  full  capacity-  the  process  will  be  suspended 
pending  openings. 

The  Process 

(A)  The  Bail  Hearing 

The  police  will  instruct  thee  victim  to  attend  at  the  bail  hearing  (or  first  appearance  in  301  court 
if  no  bail  hearing  or  if  a  weekend  bail)  and  the  prosecutor  in  that  court  will  meet  with  the 
victim.  (  This  will  occur  whether  or  not  the  case  is  being  considered  for  the  project).  If  it  is 
an  appropriate  case  for  release  of  the  accused,  specific  terms  of  release  will  be  discussed  with 
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the  victim.  The  victim  will  be  given  a  copy  of  the  release  order.  Generally,  the  initial  order 
will  include  a  term  that  the  accused  reside  a  fixed  distance  from  the  victim  and  have  the  usual, 
present  restrictions  in  regard  to  weapons  and  contact  with  the  victim.  This  "cooling  off’  period 
seems  to  be  useful  in  most  cases.  The  matter  of  notifying  the  victim  to  attend  court  will  be 
facilitated  in  those  cases  wherein  the  victim  is  also  brought  to  the  station  to  provide  a  video¬ 
taped  statement,  or  for  some  other  purpose.  In  many  cases, police  may  have  to  re-visit  the 
victim  after  the  arrest  of  the  accused  in  order  to  provide  details  of  the  court  appearance. 

It  is  contemplated  that  the  release  order  may  be  re-titled  the  "Victim  Protection  Order" 
in  order  to  underline  the  focus  on  the  victim  and  the  need  for  the  victim’s  involvement  in  its 
terms.  The  victim  should  feel  more  in  control  of  the  process.  Presently,  once  the  accused  is 
taken  into  custody,  the  victim  has  little  idea  of  what  will  happen-  events  unfold  totally  beyond 
the  victim’s  control  and  perhaps  without  adequate  concern  for  the  needs  of  the  victim. 

One  of  the  police  officers  involved  in  the  case  shall  clearly  identify  himself  to  the  victim 
as  an  officer  to  whom  she  may  turn  for  further  information  or  to  express  concerns.  The  officer 
designated  for  contact  may  be  one  of  arresting  officers  or  may  be  a  particular  officer  located 
within  the  station. 

(B)  The  Second  Appearance 

If  the  case  meets  the  first  2  criteria  (no  prior  assaults,  no  significant  injuries),  the  Crown 
will  consult  the  victim  as  to  the  nature  of  the  relationship  with  the  accused  and  their  plans  for 
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the  future.  If  the  case  meets  the  other  criteria  referred  to  earlier,  the  complainant  (probably  at 
the  bail  hearing)  will  be  given  a  notice  to  attend  at  the  court  building  on  the  same  day  as  the 
next  appearance  of  the  accused. 

The  accused,  if  the  case  qualifies,  will  be  ordered  to  attend  the  next  sitting  of  the 
Domestic  Assault  Project  Court.  That  court  will  sit  one  day  each  week-most  likely  in  301  court 
on  Tuesday  at  3:00  P.M.  The  victim  will  attend  at  a  special  meeting  room-  perhaps  an  empty 
courtroom  or  the  room  now  being  used  as  the  judges’  library. 

(C)  The  Domestic  Assault  Project  Meeting  (for  Victims) 

This  meeting  of  victims  will  coincide  with  what  is  probably  the  second  court  appearance 
for  the  accused,  a  week  or  10  days  after  the  incident  giving  rise  to  the  charge.  The  late 
afternoon  timing  of  the  meeting  may  be  more  convenient  to  victims  with  jobs  or  children- 
volunteer  babysitters  at  court  are  contemplated.  Victims  will  be  encouraged  to  bring  a  friend 
to  assist  with  translation  if  the  court-provided  interpreters  are  not  readily  available-  they  may  be 
needed  in  court. 

The  presentation  to  the  victims  will  be  made  by  the  Crown  (Donna  Armstrong,  initially) 
and  perhaps  other  professionals  who  have  relevant  information.  The  atmosphere  will  be 
informal.  It  is  hoped  that  the  gathering  of  victims  in  one  place  will  not  only  simplify  the 
logistics  from  the  Crown  perspective,  but  will  also  make  the  victims  feel  less  isolated  and 


vulnerable. 
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Among  the  points  to  be  made  to  the  groups  of  victims  are  the  following: 

(1)  that  the  criminal  process  is  not  merely  a  device  aimed  at  jailing  or  punishing  the 
assaulter-  it  has  a  constructive  aspect:  to  assist  them  in  continuing  in  a  happy,  crime-free 
relationship; 

(2)  that  they  have  a  large  measure  of  control  at  this  point  in  time  over  where  their  partner 
resides,  and  under  what  conditions; 

(3)  that  orders  made  by  the  court  are  not  necessarily  rigid-  they  can  be  varied;  conditions  can 
be  either  loosened  or  tightened; 

(4)  that  police  officers  are  available  to  assist  them  in  advance  of  actual  violence  occurring; 

(5)  that  professional  mediators  and  counsellors  are  available  to  assist  in  maintaining  or 
rebuilding  a  healthy  relationship  and  family  unit; 

(6)  to  explain  the  criminal  process  as  it  relates  to  their  specific  cases;  and 

(7)  that  they  are  invited  to  ask  questions  of  the  Crown  and  to  otherwise  inquire  as  to  their 
rights  and  remedies. 
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(D)  The  Domestic  Assault  Project  Court 

Only  cases  designated  for  this  project  will  appear  in  this  court,  initially  to  be  presided 
over  by  Judge  Marshall.  The  Crown  in  this  court  will  make  it  clear  on  the  record  the  Crown 
will  not  be  withdrawing  the  charges.  The  project  will  be  explained  briefly,  probably  ba^the 
judge.  It  would  be  emphasized  that  an  important  goal  of  the  criminal  proceedings  is  not 
necessarily  to  punish,  but  rather  to  help  in  reformation  and  prevention  of  criminal  activity. 
From  the  point  of  view  of  the  accused,  the  program  offers  an  opportunity  to  resume  cohabitation 
relatively  early  ,  provided  that  the  accused  is  willing  to  (a)  acknowledge  responsibility  for  the 
criminal  act  by  pleading  guilty,  and  (b)  to  participate  in  a  meaningful  way  in  mediation  and/or 
counselling.  The  plea  would  be  accepted  only  after  consultation  with  duty  counsel  (or  other 
counsel  at  court) 

In  regard  to  sentence,  it  would  be  made  clear  that  successful  completion  of  the  process 
(as  outlined  below)  would  lead  the  Crown  to  recommend  a  sentence  that  did  not  include  jail.  The 
emphasis  would  be  on  counselling.  The  imposition  of  a  conviction  would  be  up  to  the  court, 
based  upon  the  facts  of  the  case  and  all  other  factors,  including  any  reports  presented  (see 
below). 

(E)  After  the  Guilty  Plea 

The  accused  will  be  ordered  to  return  to  court  in  about  2  months  for  sentence.  There 
may  be  an  intermediate  appearance  in  certain  cases  when  more  careful  monitoring  is  suggested 
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by  the  circumstances.  Pending  sentence,  the  accused  will  have  to  agree  to  actively  participate 
in  such  mediation  or  counselling  sessions  as  may  be  directed  by  the  court.  It  would  be  made 
clear  that  a  report  from  the  mediation  and/or  counselling  service  will  be  delivered  to  the  court 
before  sentencing. 

While  awaiting  sentence,  the  accused  would  continue  to  be  bound  by  a  release  order 
(victim  protection  order).  The  terms  of  the  original  order,  particularly  if  requiring  a  residence 
separate  from  the  victim,  could  be  varied.  Such  a  variation  would  only  be  made  at  the  request 
of  the  complainant  and  only  upon  terms  that  were  approved  by  the  complainant.  The  typical 
order  would  provide  the  victim  with  the  opportunity  to  revoke  her  consent  in  regard  to  residence 
at  any  time.  A  further  offence  would  not  be  the  only  cause  for  revocation-  a  change  in  attitude 
alone  could  instigate  a  request  for  a  restoration  of  "no-contact"  terms. 

******* 

Present  Status  (as  of  April  16.  1996) 

This  sort  of  project  has  been  one  of  the  topics  discussed  over  several  months  in  a 
continuous  dialogue  we  enjoy  with  Judge  Marshall.  All  of  the  Metro  North  judges  strongly 
support  this  sort  of  pilot  project,  expressing  frustration  with  the  status  quo.  We  do  not 
anticipate  any  difficulty  in  obtaining  judicial  cooperation.  Judge  Marshall  is  anxious  to  assist 
in  implementation  and  her  involvement  tends  to  extend  well  beyond  the  courtroom.  She  is 
urging  early  implementation  of  the  pilot  project. 
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There  have  been  numerous  informal  discussions  of  the  proposal  with  street-level  police 
officers  and  detectives.  These  officers  are  generally  supportive,  recognizing  that  a  small  amount 
of  extra  effort  at  the  initial  stages  of  the  case  will  likely  be  offset  by  increased  guilty  pleas  and 
perhaps  lower  recidivism.  The  proposal  was  added  to  the  agenda  of  a  recent  meeting  of  the 
M.T.P.  Northwest  Command  staff  sergeants  attended  by  2  Crowns  (Donna  Armstrong  and  A1 
Macdonald). 


A  number  of  individuals,  groups  and  agencies  interested  in  domestic  violence  have  also 
been  consulted,  mainly  by  Donna  Armstrong.  This  process  is  ongoing.  There  has  been 
widespread  support  and  interest.  Donna  Armstrong  can  provide  particulars  in  regards  to  these 
discussions. 


The  project  cannot  be  implemented  until  adequate  mediation  and  counselling  resources 
have  been  arranged  and  this  is  likely  to  be  the  principle  stumbling  block.  To  date,  there  has 
been  a  commitment  from  Mediation  Services  of  Downview  to  participate  beginning  in  May. 
Larry  Feldman,  Q.C.,  who  is  active  with  this  mediation  service,  will  personally  assist  in 
arranging  their  participation.  At  least  10  cases  at  a  a  time  can  be  directed  to  this  agency. 
Donna  Armstrong  is  presently  attempting  to  arrange  further  mediation  and  counselling  services 
(at  no  cost)  through  local  universities  and  colleges,  including  the  University  of  Toronto,  York 
University,  Humber  College  and  Seneca  College.  She  also  may  seek  the  voluntary  services  of 
certain  individual  professionals  who  are  interested  in  matters  of  domestic  violence. 
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Project  Monitoring  and  Assessment 
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We  intend  to  retain  for  a  reasonable  time,  all  files  and  material  relating  to  the  project 
cases.  Donna  Armstrong  has  arranged  to  have  students  and  staff  from  Seneca  College  collect 
data  sufficient  to  enable  various  assessment  of  the  process  to  be  undertaken.  It  is  also  intended 
that  there  be  full  tracking  of  the  cases  by  staff  within  the  Metro  North  Crown’s  office  so  that 
relevant  statistics  can  be  obtained.  Periodic  reviews  and  assessments  of  the  project  will  then  be 


feasible. 
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